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IN THE H GH COURT OF JUDI CATURE AT BOVBAY

ORDI NARY ORI G NAL CIVIL JURI SDI CTI ON

VWRI'T PETI TION NO. 713 OF 2001

1. M. Aspi Chi noy & anot her. ... Petitioners.
VS.
1. The State of Maharashtra & ors. ... Respondents.

M. C. U Singh, Sr.Advocate wth M.Bhaven Manek i/Db.
M s. \Wadi a Gandhy & Co., for Petitioners.

M.S. K Nair, Counsel for Respondent nos.l1l to 3.

CORAM  D. K. DESHMUJKH &
R G KETKAR, JJ.

DATED: 29th Sept enber, 2009

1. By this petition, the petitioners challenge
| etter dated 27.6.2000 addressed to Sub Registrar,

Bombay City, A d Custom House, by the Collector. By
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that letter, the Collector has directed the Sub
Regi strar that before registering the transaction in
respect of transfer of flats in the buildings situated
at B.B.RBlock No.3 & 5, Nariman Point and Cuffe
Par ade, Bonbay, and a person who approaches the Sub
Registrar for registering the transaction should be
asked to contact the office of the Collector first and
obtai n necessary certificate fromthe Collector. It is
stated that the Collector has issued this direction
pursuant to a letter addressed to him by the
Governnment dated 22.6.2000. The facts that are
rel evant for deciding this petition are that in June,
1971 a notice was issued by the State Governnent
inviting offers for the | ease of plot nos. 93, 94, 99, 100
and 121 from Bl ock V Backbay Reclamation Estate. The
said notice referred to a Meno of Terns & Conditions
for the lease of +the said Plots. In July, 1971
M s. Aesthetic Builders Pvt.Ltd. nmade an offer to the
Governnent for plot no.121(old) or 119(new) wth the
object of constructing a building thereon in which
t hey proposed to construct and sell flats on ownership

basis. The plot was bid for on the basis that the
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purchasers of the said flats would form a Co-operative
Society to whom the rights of the Conpany would be
transferred. The State Governnent accepted the bid of
Ms. Aesthetic Builders and agreed to grant |ease of
that plot in favour of Ms.Aesthetic Builders. The
Gover nnent of Mahar ashtra grant ed | i cense to
Ms. Aesthetic Builders to enter wupon the plot and
construct thereon a building in accordance with the
pl ans and specifications sanctioned by the Muinici pal
Corporation of Geater Bonbay. A twenty two storey
bui | ding naned Jolly Maker Apartnents No.3 was
constructed by the Conpany and the flats were sold to
various parties on ownership basis. The occupation
certificate in respect of the said building was i ssued
on 12.12.1975. So far as the flat no.211 which is
subject matter of this petition is concerned, it was
sold by the Conpany to M. A Madhavan of Electronics &
Equi pnent Cor poration by an agreenent dated 22.11.1972
between the said M.A Madhavan and the Conpany. In
the year 1977, the flat purchasers in the building
formed a Co-operative Society called Varuna Prem ses

Co-operative Society Ltd. . It was duly registered
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under the Maharashtra Co-operative Societies Act, 1960.
The Society is Respondent no.4 in this petition. It is
comon ground that a | ease deed as contenpl ated by the
ternms of allotnent has yet not been executed by the
Governnent either in favour of the Conpany or in
favour of the Co-operative Society. By an agreenent
dated 23.5.1978 the said M.A Madhavan of Electronics
& Equi pnents Corporation sold his rights in the said
flat to Ms.Reshm devi Agarwal. Wien this transfer
was effected, though the Society was registered, share
certificates were not yet issued by the Society.
Thereafter, the society issued five fully paid up
shares bearing D stinctive Nos.626-630 in favour of
Ms. Reshm devi Agarwal. On 16.12.2000, the petitioner
no.1l entered into an agreenent wth M s. Reshm devi
Agarwal to purchase rights to occupy flat no.211 as
also five shares. Wen the petitioner no.l
approached the sub-Registrar for registration of this
agreenent on the basis of letter which is inpugned in
the petition, the Registrar declined to register the
docunent and asked the petitioner no.1 to secure no

objection from the Collector. According to the
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petitioner no.1, it is not necessary for himto obtain
any no objection from the Governnent or the Coll ector
before acquiring rights in flat no.211. The

petitioner no.1, therefore, has filed this petition.

2. The State Governnent has filed its reply.
According to the respondent-State, firstly it 1is
necessary for the petitioner no.1l to obtain previous
perm ssion of the State Governnent for transfer of the
flat under Cause 15 and 16 of Menpo of Terns and
Conditions for lease of plot. Under those terns the
Governnent as a condition for granting previous
perm ssion can levy premum The Governnent has al so
relied on the Government Resolution dated 12.5.1983
and the Governnent Resolution dated 9.7.1999.
According to the State Governnent, under these
Gover nment Resol utions, the State Governnent can claim
premum as a condition for grant of perm ssion for

transfer of flat.

3. The | earned Counsel appearing for petitioners

submts that the respondent-State cannot require the
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petitioner no.1 to obtain previous permssion either
of the Government or of the Collector under the Terns
and Conditions relied on by the State Governnent
because no interest in the land or the building is
being transfered in favour of the petitioner no.l1l.
Al that the petitioner no.1 is getting is the shares
of the Society and right to occupy the flat. The
| earned Counsel submts that the land and the
bui I ding both vest in the Co-operative Society and all
that the nmenber has is a right to occupy the flat.
He further submits that in any case under clause 15
previous permssion wll be necessary when the
original |essee transfers the property for the first
time. Cause 15 will not apply when a flat owner in
the building is transferring his flat. So far as the
Governnent Resolution of the year 1983 as well as the
Gover nment Resol ution dated 9.7.1999 is concerned, the
| earned Counsel submts that nothing stated in these
Governnent Resolutions apply to this case for two
reasons, firstly those Governnent Resolutions in terns
| ays down the terns and conditions for grant of |and

by the Governnent on lease in favour of either
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exi sting or proposed co-operative housing Societies at
concessi onal rate. So far as the present plot is
concerned, it was not allotted in favour of either
exi sting or proposed co-operative housing society, but
it was allotted in favour of a Conpany at conpetitive
rate by inviting bids. He further points out that
1983 s CGovernnent Resolution as well as 1999 s
Governnment Resolution refer to allotnent of Governnent
| and under Section 40 of the Miharashtra Land Revenue
Code, 1966 and the Mharashtra Land Revenue (D sposa
of Governnent Lands) Rules, 1971. So far as the |and
In question is concerned, it is a foreshore |land and
for allotment of which a separate and special
provi sion has been nmade in the Code viz. Section 295.
According to the Ilearned Counsel, the Governnent
Resol utions apply to the allotnent of |ands which are
made under Section 40 of the Act in accordance wth
the Land disposal Rules. The Land D sposal Rules do
not apply to the foreshore land and therefore, these

Governnent Resol utions are not applicable.

4. The | earned Counsel appearing for respondents
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on the other hand submits that C ause 15 of the terns
and conditions referred to above applies in case of
all transfers including successive transfers of a flat
in the building. The Iearned Counsel submts that
when a flat in a building is to be transferred,
previ ous consent of the Governnent is necessary and as
a pre-condition for grant of that consent, the
Governnent can |levy prem um The | earned Counsel in
support of this submssion relied on the observations
made in a judgnent of the Suprenme Court in the case

State of Maharashtra and others Vs. Atur India
Pvt.Ltd., (1994)2 Suprene Court Cases 497 . The
| earned Counsel further submits that even the
Governnent Resol utions of 1983 and 1999 apply to the
| and which is subject matter of this petition because
according to the | earned Counsel, though the |and was
initially allotted to a Conpany and not at
concessional rate, ultimately the Jland has been
transferred to the Co-operative Housing Society. The
| ear ned Counsel submts t hat t he Gover nnent
Resolutions deal with the |ands which are allotted to

t he Co-operative Housing Societies and held by the Co-
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operative housing Societies. The I|earned Counsel
relied on certain observations made by the D vision
Bench of this Court in the case Prof.(Dr.)
D. R Bharadwaj Vs. State of Mharashtra & others, AR
1993 Bonbay 366 . He also relied on the observations
made by the Suprene Court in its judgnent in the case
State of Orissa & ors. Vs. Gopinath Dash & ors., AR
2006 Suprenme Court 651 , as also the judgnent in the
case The Quarry Omers Association Vs. The State of

Bi har & ors., AIR 2000 Suprene Court 2870

5. Now t aking up for consideration, in the |ight
of these rival subm ssions, the question whet her
because of the ternms and conditions on which the | and
was granted in favour of the Conpany, previous
perm ssion of the Governnent is necessary for a flat
owner to transfer his interest in the flat , we have
first to consider clause 15 and 16, they read as

under : -

15. The Licensee will not directly
or indirectly transfer, assign encunber
or part with his interest under or the
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benefit of the Agreenent to |ease of any
part thereof in any manner wthout the
previous consent in witing of the
Gover nnent . Governnment will be free to
refuse such consent or grant it, subject
to such conditions including a condition
regarding the paynent of premum as
Governnent nmay it its absolute discretion
think fit.

16. The Lessee wll not assign or
part wth possession of the dem sed
prem ses or any part thereof or underl et
or transfer the lessee s interest therein
Wi t hout the previous consent in witing
of the lessor. The lessor wll be eat
| iberty to refuse such consent or grant
It subject to such conditions including a
condition requiring paynent of prem um as
the lessor may in his absolute discretion
think fit.

Perusal of the above conditions show that it applies
to transfer of |lessee s interest or assigning or
parting with the possession of the dem sed prem ses in
favour of anybody by the | essee. So far as the present

case is concerned, the land was allotted to the
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Conpany. The conpany pursuant to the perm ssion
granted to it constructed a nmulti-storeyed buil ding on
the plot. The conpany sold, on ownership basis, flats
in the building to various persons. The flat
purchasers, who it appears were 92 in nunber, joined
to forma co-operative housing society, and forned and
regi stered the Respondent no.4-Society. It appears
that at the tine when decision to formthe Society was
taken, some flats were wunsold and therefore, the
conpany which had built the building also joined as
one of the pronoters of the Society and a provision
was nmade in the bye-laws of the Society to permt the
Conpany to sell the unsold flats. As per the Bye-|aws
of the Respondent no.4-Society, the purpose of
formation of the Society was to obtain assignnent of
the title to the property fromthe builder-conpany. To
understand as to who is the owner of the property and
what are the rights of the nenbers who hold flats in
t he buil ding, one has to consider follow ng provisions

in the Bye-laws of the Respondent no. 4- Society:

B.1.1 The purpose of this society
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I S primarily to constitute3 an
organi sation of persons who have taken
flats in the blocks or buildings of flats
known as Jolly WMker Apartnment s No.|lII
constructed on t he | and beari ng
Plot/s. No. 119 adnmeasuring 3477. 88
sq.yards/neter |ocated at Cuffe Parade
(referred to in the application for
registration) as required by Sec.10 of
t he Maharashtra Omership Flats Act, 1963
(regul ati on of t he pronoti on of
construction, sal e, managenent and
transfer) and in pursuance of which its
obj ects shall be: -

(a) to obtain an assignnent of
title in the land and building referred
to above fromits pronoter M s. Aesthetic
Builders Pvt.Ltd. and to receive al
docunents of title relating to the
property which nmay be in his possession
or power as required by Sec.1l of the

M O F. Act 1963 (regul ation of t he
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pronotion of construction etc.).

D 1.1. (a) Every person having a
Residential or non-Residential flat in
Bonmbay City and Suburban area and who has
signed the application for registration,
Is original nenber. Oher nenbers shall
be admtted by the General Meet i ng.
Every Person on applying for nenbership
shal | deposit Rs.10/- as entrance fee and
the value of at l|east five shares. He
shall receive a copy of the By-laws. In
case the nenbership is refused, the
deposit shall be refunded.

No person shall be admtted as
menber unless he has entered into an
Agreenent for the purchase of flat in the
bui | ding nentioned in bye-law No.2(a) as
per provision of Section 4 of Mharashtra
Omership Flats Act,1963 read with rule

no.5 of Maharashtra Owership Flat Rul es,
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1964.
Note:- This condition shall not be
applicable to the Pronoter who builds and

who sells the flats in the building.

(a)(i) The original nenbers signing
the application for registration shal
also include the pronoter of t he
buil ding, who joins in such application
in respect of the flats unsold at the

time of registration.

F. 1. 8. (1) No flats shall be allotted
to persons who are not nenbers of the
Society. Allotnent of flats shall be done
by the General Meeting only. No nenber
shall be allotted prem se unl ess:

(a) He is a nenber holding not
| ess than such nunber of fully paid up
shares as would be equal to ten per cent

of the estinated total cost of the flats
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to be allotted to him

(2) Allotnment under (1) above
woul d give only the right of occupancy to
the nmenber as a right acquired by him by
virtue of his holding shares or agreeing
to hold shares to the extent of the val ue
of flats and no other relationship like
that of a landlord and tenant would be
deened to exist between the Society and
t he nenber.

(3) The Society shall retain
right of revoking allotnment and resum ng
the flats allotted, in case of m suse and
al so unaut hori sed assi gnnent s,
undertaki ng vacating, or parting with the
possession of the flats allotted and/or

any part thereof.

APPENDI X |||
Regul ations relating to Allotnent of
Residential and non-Residential flats to

be allotted by the Society to Allottee-
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Menbers in respect of flats held by the

Soci ety: -

16. | f the paynent for capital
contribution, conpensation for wuse and
ot her charges for services etc. or any of
them or part thereof shall be unpaid for
14 days after becom ng payable (whether
formally demanded or not) or if any of
the agreenents on the allottee s parts
contained in these regulations shall not
be perfornmed or observed or if at any
time the flats or any part or any
interest therein beconme occupied by or
vested in any person who isS not an
allottee of the society or the heir or
| egal representative or the nom nee of a
menber under the Bye-laws of the society,
the society may by giving to the allottee
or leaving on the flats, one calendar
nmonth s previous notice in witing to

that effect determine the allotment and
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on the expiration of such notice the

allotnent shall forthw th determ ne.

Perusal of above quoted provisions show that title to
the property vests in the Respondent no. 4-Society and
a nenber gets a right to occupy the flat subject to
t he bye-laws of the society. On the transfer fromthe
Conpany to the Society taking place, the Society steps
into the shoes of the Conpany and the terns and
conditions relied on by the Respondent no.4-Society
apply to the Society, and not when a nenber transfers
his flat. So far as the transaction at hand is
concerned, the Society is not even a party to that
transaction, obviously, therefore, clause 16 will not
be attracted as the plain |anguage of ause 16
clearly indicates. So far as Clause 15 is concerned,
again the clause operates on | essee. The | essee within
the nmeaning of this clause will be the Conpany and
thereafter the Society who has stepped into the shoes
of the I|essee. The nenbers of the Society who only

own the shares in the Society and right to occupy the
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flats, do not step into the shoes of the |essee i.e.
Conpany, and therefore, Clause 15 wll not be
attracted. If at all, it wll be attracted when the
Conpany transferred its interest in favour of the
Society. It will never operate after the interest in
the property is conveyed in favour of the Society and
the nenbers of the Society transfer their right to
occupy the flat and their nenbership rights in favour
of others. Perusal of Bye-laws of the Respondent no.
4-Soci ety shows that, though it has been classified
by the Registrar as a general society, it answers to
the description of a tenant co-partnership society
found in Rule 10(1)(5) of the Rules franmed under the
Maharashtra Co-operative Societies Act,1960. Rule

10(1)(5) of the Rules reads as under: -

10. Cl assification and sub-
classification of societies:-

(1) After registration of a society,
the Registrar shall classify the society
into one or other of the followng
cl asses and sub-classes of societies
prescri bed bel ow according to t he
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| aws:

d ass Sub- d ass Exanpl es of societies
falling in the class or
sub-cl ass, as the case
may be

1 2 3
5. Housing (a)Tenant Housi ng Soci eti es where
Soci ety owner shi p land is held either on
Housi ng | ease-hol d or free-hold
Soci ety. basis by Societies and
houses are owned or are
to be owned by nenbers.
(b) Tenant Housi ng Soci eti es which
Co- part ner - hol d both | and and build
-ship -ings either on | ease-
Housi ng -hold or free-hold basis
Soci ety and allot themto their
nenbers.
(c) O her House Mbortgage Societies
Housi ng and House Construction
Soci eties Soci eti es.

In the case of the Respondent no.4-Society, the | and

and the building is held by the Society as a |essee
and the nenbers who are holding the flats have a right

to occupy the flats in accordance with the bye-I|aws

and to transfer their rights in the flats in

accordance with the Bye-laws. Therefore, despite the

Registrar classifying it as a general society, in |aw
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it is a tenant-Co-partnership Society. Wat is a
status of a nenber of tenant- Co-partnership society
inrelation to a flat held by hi mhas been the subject
matter of several decisions of the Suprenme Court and
the last decision on the question is in the case

Anita Enterprises and another Vs. Belfer Co-operative
Housi ng Society Ltd. & others, (2008)1 Suprene Court
Cases 285 . The observations nade in paragraph 41 are

rel evant, they read as under: -

41. It appears to us that the status
of a nenber in a tenant co-partnership
housi ng society is very peculiar. The
ownership of the land and building both
vests in the society and the nenber has,
for all practical purposes, right of

occupation in perpetuity after the ful
value of the land and building and

i nterest accrued thereon have been paid
by him Although de jure he is not owner
of the flat allotted to him but, in
fact, he enjoys alnost all the rights
which an owner enjoys, which includes
right to transfer in case he fulfills the
two preconditions, nanely, he occupies

the property for a period of one year and
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the transfer is made in favour of a
person who is already a nenber or a
person whose application for nenbership
has been accepted by the society or whose
appeal under Section 23 of the Societies
Act has been allowed by the Registrar or
to a person who is deened to be a nenber
under sub-section (1-A) of Section 23 of
the Societies Act. In case any of these
two conditions is not fulfilled, a nenber
cannot be said to have any right of
transfer. Thus, we reiterate the |aw
| aid down by this Court in Sanwarnal that
a nmenber has nore than a nere right to
occupy the flat, neaning thereby higher
than tenant, which is not so in the case
of a tenant within the neaning of Section
5(11) of the Rent Act. This being the
position, we have no difficulty in com ng
to the conclusion that the status of a
menber in the case of tenant co-
partnership housing society cannot be
said to be that of a tenant within the
meani ng of Section 5(11) of the Rent Act,
as such there was no relationship of
| andl ord and tenant between the Society

and t he nmenbers.

In our opinion, looking to the |anguage of C ause 15
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and Clause 16 and the Law laid down by the Suprene
Court after considering the provisions of the
Mahar ashtra Co-operative Societies Act in the Judgnent
in the case Anita Enterprises and another Vs. Belfer
Co-operative Housing Society Ltd. & ors. it 1Is
absol utely clear that by C ause 15 and 16 of the Terns
and Conditions of Lease relied on by the Respondents,
no previous consent of the State Governnent or
Col l ector is necessary when a nenber of the Respondent
no. 4- Co-operative Housing Society wants to transfer

his rights in the flat to anybody el se.

6. The next guesti on t hat ari ses for

consideration is whether under the 1983 s Governnent
Resol ution and 1999 s Governnent Resolution, the State
Governnent can require the petitioner no.l1 to seek

Col l ector s previous consent for transfer. So far as
the 1983 s Resolution is concerned, perusal of 1983 s
Resolution and 1999 s Resolution shows that 1999 s
Resolution is nerely a nodification of the 1983 s
Resolution, and 1999 s Resolution is really a 1983 s

Resolution in a nodified form Perusal of first
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paragraph of 1983 s Resolution shows that by that
Resolution, the Governnment has laid down principles
for grant of Governnent |and under the Mharashtra
Land Revenue (D sposal of Governnent Lands) Rul es, 1971
read wth Section 40 of the Mharashtra Land Revenue
Code, 1966. The first paragraph 1983 s Resolution

reads as under: -

Governnment has had under consideration
for sonetine  past the question of
revising the policy regarding grant of
Gover nnent land to the Co-operative
Housi ng Societies, keeping in view sone
of the onerous conditions which rendered
persons ineligible on one ground or the
other in large nunber of cases and
escalation in general |evel of prices
whi ch necessitated change in the existing
| ncome Groups. In supersession of orders
mentioned in the preanble, Governnent is,

therefore, pleased to issue the follow ng

orders regarding grant of land to the Co-

operative Housing Societies, throughout
the State of Mharashtra, under Rule 27

of the Maharashtra Land Revenue (D sposal
of Governnent Lands) Rules, 1971 read

with provisions of Section 40 of the
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Mahar ashtr a Land Revenue Code, 1966.
(enphasi s suppl i ed)

The guidelines issued by the Governnent are contained

I n  Annexure A and B to the 1983 s Governnent
Resolution. The first sentence of Annexure A reads
as under: -

Qualifications for approval of nenbers
I n Co-operative Housing Societies seeking

Gover nnent | ands on paynment of

concessi onal occupancy price/l ease

rent. (Enphasis supplied)

Two things becone clear fromthe above quoted portion
that firstly for application of those guidelines, a
Co- operative housing society nust seek grant of [|and
and secondly that grant of l|and nust be sought at
concessi onal rate. If the allotnment of land is not
sought by a co-operative housing society and if the
allotnment is not at concessional rate, the guidelines
obviously wll not apply. In so far as the present
case is concerned, admttedly, the allotnment is not
made at concessional rate, it was nmade after calling

bids and the land was not alloted to a co-operative
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housi ng society. Annexure B of 1983 s Governnent
Resolution also incorporates guidelines for grant of

| and. The first sentence reads as under: -

Terms and conditions of gr ant of
Governnent |ands to Co-operative Housing

Soci et i es.

It is, thus, clear that the Governnment Resolution
applies when the land is granted in favour of a Co-
operative Housing Society at concessional rate. There
s no question of this Governnent Resolution apply in
the present case, as the land in question was not
alloted in favour of a Co-operative Housing Society
nor the allotnent was sought by the Respondent no. 4-
Co-operative housing society. Wiat is further to be
noted here is that this Governnent Resol uti on
I ncorporate guidelines for allotnment of plots under
t he Maharashtra Land Revenue (D sposal of Governnent
Lands) Rul es franmed under the Maharashtra Land Revenue
Code. The land is to be granted on |ease. The power
of the Governnent to grant lease of a land is

contained in Section 38 of the WMharashtra Land
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Revenue Code whi ch reads as under: -

38. Power to grant leases: It shall be
| awful for the Collector at any tine to
| ease under4 grant or contract any
unalienated unoccupied Jland to any
person, for such period, for such purpose
and on such conditions as he may, subject
to rules nade by the State Governnent in
this behal f, determ ne, and any such case
the Jland shall, whet her a survey
settlenment has been extended to it or
not, be held only for the period and for
t he purpose and subject to the conditions
so determned. The grantee shall be
called a Governnent |essee in respect of
the land so granted.

Section 40 of the Code which has been referred in the

1983 s Governnent Resol ution reads as under: -

40. Saving of Powers of (Governnent:
Not hing contained in any provision of
this Code shall derogate from the right
of the State Governnent to di spose of any
| and, the property of Governnent, on such

terns and conditions as it deens fit.

::: Downloaded on - 05/05/2024 15:31:37 :::



27

The Maharashtra Land Revenue (D sposal of Governnent
Lands) Rules in relation to which the guidelines are
| aid down by the above quoted Governnent Resol ution,
have been framed pursuant to the power given to the
State Governnent to frame Rules by Section 38 of the
Code. G ant of |ease of Governnent |and by the
Collector is in accordance wth the Rules franed by
the State CGovernnent. Section 40 saves power of the
Governnent to di spose of the CGovernnent | and. It is
clear from the Governnent Resolution that when the
Governnment grants | ease under Section 38 of the Code
or disposes of the |and under Section 40 of the Code,
it is done wunder the Maharashtra Land Revenue
(Di sposal of Governnent Lands) Rules. So far as the
| and in question in this case is concerned, admttedly
it is foreshore land in the Gty of Bonbay. Section
295 of the Code which is found in Chapter XV of the
Code heading of which is Special Provisions for Land
Revenue in the Cty of Bonbay deals with disposal of

f oreshore | and. Section 295 reads as under: -
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295. Such lands and foreshore how
di sposed of:- It shall be lawful for the
Collector, wth the sanction of the State
Governnent, to dispose of any |ands or
foreshore vested in the State Governnent
in such manner and subject to such
conditions as he may deemfit; and in any
such case, the land or foreshore so
di sposed of shall be held only in the
manner, for the period and subject to the

condi tions so prescribed.

Perusal of Section 295 shows that it enpowers the
Collector with the sanction of the State Governnent,
to dispose of any lands or foreshore vested in the
State Governnent in such manner and subject to such
conditions as he may deem fit. Therefore, power to
frame conditions for allotnment of foreshore and other
| ands in Bonbay is given to the Collector who does so
with the sanction of the State Governnent. The
Maharashtra Land Revenue (Disposal of Governnent
Lands) Rules, therefore, wll not apply to allotnent
of foreshore under Section 295 of the Code. Section
295 of the Code being a special provision made in

Chapter XIV in relation to foreshore in Bonbay Cty,

::: Downloaded on - 05/05/2024 15:31:37 :::



29

t he general provisions contain in Sections 38 and 40
of the Code may not apply. The | earned Counsel for
the Governnent was not able to point out to us a
provision in the |and disposal Rules dealing with the
grant of Governnent land on lease in the Cty of
Bonbay to a Co-operative Housing Society at
concessional Rate. In the Rules, there is a provision
for grant of Jland to a co-operative Society in
occupancy right, there is also a provision for grant
of lease of |and under Section 38 of the Code, but
t here does not appear to be any provision in the Land
Di sposal Rules regarding grant of the land on |l ease to
a Co-operative Housing Society at concessional rate in
the Gty of Bonbay. Therefore, it appears that for
this reason also the 1983 s Governnent Resolution
will apply to the grant of Ilease of the plot in
guestion to the Conpany after calling bids at
conpetitive rate. In any case, if one goes by the
| anguage used in the Governnment Resolution referred to
above, the plain reading of the Governnent Resol ution
shows that the guidelines in the Governnent Resol ution

apply when the land is granted in favour of a Co-
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operative housing society at concessional rate.

7. So far as 1999 s Governnent Resolution is
concerned, it nerely revises the earlier Governnent
Resolutions including the Governnent Resolution of
1983 in sone aspects. The opening part of 1999 s
Governnent Resolution is identical to the 1983 s
Governnment Resolution. The titles of Annexure A and
B of the 1999 s Governnent Resolution are also
| denti cal . In our opinion, therefore, as 1983 s and
1999 s CGovernnent Resolutions do not apply to the
grant of lease of the land in question, there is no
gquestion of the State Governnent being conpetent to
require the petitioner no.1 to seek any previous

consent under these Gover nnent Resol uti ons.

8. So far as the reliance placed by the |earned
Counsel appearing for State Governnent on the
observations of the Suprenme Court in its judgnent in
the case of Atur India Pvt.Ltd. , referred to above,
I s concerned, the question considered in that judgnent

of the Suprenme Court, though was in relation to the
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terms and conditions which were identical to the terns
and conditions which we are concerned in this
petition, was totally different, and therefore,
nothing said in that judgnent is really relevant for
deciding the controversy which is to be decided in
this petition. If anything is relevant from that
judgnent, that is the observations in paragraph 23 of
t hat judgnment wherein the Suprene Court has accepted
the case of the Respondent before the Suprene Court
that the clause 15 of the terns and conditions was not
enforced by the Governnent. By its Judgnent, the
Suprenme Court has approved the Judgnent of the
Division Bench of this Court in appeal from judgnent
of the Single Judge. Paragraphs 10 and 11 of the
Judgnent nmake controversy considered by the Suprene
Court clear. Paragraphs 10 and 12 of the Judgnent read

as under: -

10. The learned Single Judge by
j udgnent dated August 30, 1990 dism ssed
the petition in the view that Article 36
of Schedule | of the Bonbay Stanp Act,
1958 applied to the case. The demand was
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legal. In fact, the respondent was not
nere pronoter. On the contrary, the
respondent was a nom nee of the proposed
co-operative housing society.

11. Aggrieved by the sane, Appeal
No. 1371 of 1990 was filed before the Hi gh
Court. The Division Bench by a judgnent
dated July 23, 1992 reversed the judgnent
of the learned Single Judge. It was found
t hat the correspondence between the
respondent and the Governnent spelt out
an agreenent to |l ease; but that agreenent
was not for the benefit of the respondent
but for the co-operative housi ng society.
It is not open to the State Governnent
(appellant herein) to refuse to execute
| ease in favour of the cooperative
housi ng society on the ground that the
correspondence sets out an agreenent
bet ween the Governnent of Mharashtra and
the respondent herein. Accordingly, the
| etter dated February 24, 1983 and the
demand contai ned therein was quashed. The
appeal was allowed and a wit of nmnandanus
was issued directing the State Gover nnent
to execute the |lease in favour of Navrang
Basant Cooperative Housing Society Ltd.

Perusal of the above paragraphs show that the
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Governnment was directed to execute |lease in favour of
the society. So far as the judgnent of the D vision
Bench of this Court in the case of Prof.(Dr.)
D. R Bharadwaj Vs. State of Mharashtra & others, AR
1993 Bonbay 366 is concerned, the observations made
in that case also are not relevant because in that
case 1983 s CGovernnent Resolution was attracted
because in that case the land was granted on the

application made by the Co-operative Housing Society.

9. Taking overall view of the matter, therefore,
In our opinion, the petition has to be allowed as the
State Governnent does not have right to ask the
petitioner no.1 to seek its previous approval before
entering into the transaction. Therefore, it does not
have any power to demand any premum before
transferring the flat. The petition is allowed. It is
held that for transfer of flat no.211 in favour of the
petitioner no.l, no permssion either of the State
Governnent or of the Collector is necessary either
under the ternms and conditions or wunder 1983 s and

1999 s Governnment Resol utions. Rul e is made absol ute
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accordingly. Pursuant to the interim order dated
9.4.2001, the petitioner no.1l has paid the anount of
prem um whi ch was denanded. In the interim order it
was directed that in case the petition succeeds, the
anount of prem um would be refunded to the petitioner
no.1l wth interest at the rate of 8% per annum from
the date of deposit till refund and paynent was to be
made within a period of two weeks from the date of
di sposal of the wit petition. Pursuant to that
order, we direct the Respondent no.2 to refund the
anount deposited by the petitioner no.1 in accordance
with the interimorder dated 9.4.2001. No order as to
costs. At the request of the | earned Counsel appearing
for the Governnent and Collector, it is directed the
respondent no.2 may refund the amount after expiry of

period of Sixteen weeks from today.

(D. K. DESHMUKH, J.)

(R G KETKAR, J.)
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